
BEFORE THE COMMISSIONER OF

POLITICAL PRACTICES

In the Matter of the
Complaint Against
DIRK KROLL

SI]MMJARY OF FACTS A}ID STATEMENT OF FINDINGS

Brad Molnar, a candidate for House District 22 in the 1994

general election, filed a complaint. against his opponent in the

elecf ion. ft'i rk KrOll. The comnla'i nt_ -rr^-^^ F1-\-+- Dirk Krol-lur9vurvrr/ ur!A I\!vf I. IIIg uuLLtI/IafIf u qrfgygD LIIaU

violat.ed Mont. Code Ann. S 13-35-23a by making fal-se statements and

micrarrroqanJ- incr rrnl- incr ror-nrdc in .a r.:mrr:icn flior

SI'MI"IARY OF FACTS

1. Brad Molnar and Dirk Krol-l- were opponents f or t.he seat in

House District 22 in the November, 1-994 general election. Rep.

Molnar defeated candidat.e KroII in the election, and is currently

serving as representative for the district.

2 - During the campaign, candidate Kroll approved the use of

a campaign flier which contained several representations concerning

Rep. Molnar's voti-ng record and posit.ion on public issues.

3. The flier at issue contains a photograph of a small child

on the cover. Inside t.he fl-ier are photographs of the same child,

adjacent to representations concerning Rep. Molnar's voting record

on several bills considered during the L993 Montana Legislature.

The photographs of the child contained inside the flier have a

large trxrt superimposed over them. The message on the top of the

inside of t.he flier is: "Brad Molnar votes Anti-Chi1d".



4. Opposite the first photograph inside the flier is the

following message:

Anti-Child Support. When 78 Representatives voted to get
tough on parents who refuse to pay child support, Brad
Molnar voted NO. fn fact, Brad Mol_nar voted aqainst 2
bills to strengthen chil-d support. col-l_ection laws. (HB
482, 3rd Reading, 4/L2/93; HB 6L4, 3rd Reading, 2/22/93) -

Ren . Mol nar contends theSe stat.ements mi srenresenf L'i - .'^{- 'i -^uftgDU ouqLErrrgllLD rrr!J!9y!uourrL ltfD vuLIl]v

record and his position on the issues.

5. House BiIt (HB) 482, considered during the L993 Montana

Legislative session, was described as trAn act providing for civil
r-nnf omrrf f ar f :i'l rrra f n nrrT crrnnnrl- . radtti ri nrr amrrl nrzorq n2\zFrquvrruEr[yu !v! !qrru!s uu IJay Du|/}/v!u/ !s\4ur!frrY ELILPruyE!D/ ]rays!D,

and unions to report hiring information to the Department of Social

and Rehabilitation Services; providing a paternity acknowledgment

process; providing for the suspension of state-issued Iicenses for
f a'i I rrro i- n n:\/ qrrrrrrr-rrl. lIv-r Upon its initial considerati-on by the

House, Rep. Molnar voted for passage of the bill on second reading,

then voted agai-nst the bill on third reading. When the bill was

returned to the House wit.h Senate amendmenLs, Rep. Mol-nar voted
rrnorr on third reading (on the quest.ion of concurrence with the

Senate amendments) , on April L2, L993.

6. HB 614, considered during the 1993 Montana Legislat.ive

session, was described as a bilI "providing for enhanced ability to

col-l-ect. child support", and included provisions subjecting public

retirement benefit.s to garnishment and attachment for support

payments. On February 22, L993, Rep. Molnar voted rtlforr on second

reading, and the bill failed. Rep. Molnar then voted rrnorr on a



motion to reconsider, and the motion failed

reading vote on HB 6L4.

There was no third

7. Opposite the second photograph inside the flier is t.he

fol-l-owing message:

Anti-Child Services. In 1993,
voted to create a committee
services to our children, Brad
3rd Reading, 3/16/94).

\^rhFn '7A T?orrracanl_ rf i rreq
to ensure responsible

Molnar said NO. (HB L9 ,

Ren MOl nar C,Crnf enrlC l- hcqc qts+f ^h^hF^ *-i ^r^hyaaanf 1.,i - 66qi t. .i nn rn^r\=y. r'rvrrrq! uvrreerrsp JLaLCttLCIIL- tttlDI(=yrEDEfIL lL-Lb yvD!Lrvlt qrru

his voting record, because HB 1-9 does not create the committee

described in the statement.

8. HB L9, considered durinq the ]-993 Montana Leqislative

session, was a bill for an act "establishing a joint oversight

committee on children and families". Rep. Molnar voted against the

bifl on third reading on March 16, 1993. The bitt was passed into

I aw and c'r FA+ ^A ^ 'r ^*': ^r rf iwe oversi oht committee whose dutiesrqw/ qrrv u!EqLgU A IEyfDIqurvu vvu!olyrl

included reviewing and monitorj-ng public and private programs and

sources of funding for the provision of various servj-ces to

children and families.

9. Opposite the third photograph inside the flier is the

following message:

Anti-Child Protection. Strong families are vital to our
children's future. That's why 83 Representatives adopted
t.he Montana Family Policy Act to guide legislators in
creating laws that support t.he family. Brad Molnar voted
against the act, and our children's future. (HB 18, 3rd
Reading, 3/5/94) .

Rep. Mol-nar contends this is a misrepresentation of his voting

record on HB 18. He states that he voted "yea" on third reading,

and that the ad al-so misrepresents the intent of the bill.



10. HB 18, considered during the L993 Montana Legislature,

was entitled rran act establishing the Montana Famity Policy Act to

guide state government actions that impact children and families".
Pan Mn1 n=r rrat-ad rr175 1rr Ah the bill On thi rd readi ncr When it WaSJ"*

first considered in the House. When the bill was returned to the

House wit.h Senate amendments, Rep. Molnar voted rrnorr on third

re:di ncr (on f he r^rrrest i on Of\ vrf \auuu u rv concurrence with the Senace

amendments), on March 5, a993. The bill was passed into law, and

sets fort.h a series of family policy objectives "intended to guide

the state's efforts to provide services to children and families."

Mont. Code Ann. SS 4L-7-101, 4L-7-L02.

11. The research, Iayout, and composition for the campaign

fl i er was nerformed hrz nersgnnel from the Montana Committee for an

FFf ant- i rra r.^^iSlature (MOnICEL) .!eY Candidate Kro1l reviewed the

flier and questioned Karen Powell, of MontCEL, concerning its

A^^11'I-A.1\/ TTnon l^reino essr'r red that the information contained in the*"j.

flier was accurate, candidate Kroll approved the use of the flier.

Candidat.e Krol-] believes the f l-ier is accurate. He ar:r:roved the

content of the flier because he disaqrees with Rep. Molnar's

position on the child and family related issues discussed in the

flier.

STATEMENT OF FINDINGS

Mont.. Code Ann. S 13-35-234 provides:

Political criminal 1ibe1 - misrepresenting voting
records. (f) ft is unlawful for any person to make or
publish any false statement or charge reflecting on any
candidate's character or morality or to knowingly
m'i srenresent 'l- he rrof incr rcr-r-rrd r-rr nns'i I i nn .)n nrr'l-rl iC}/svr-

issues of anv candidate. A person making such a



sLatement or representation with knowledge of its falsity
or with a reckless disregard as to whether it is true or
not is guilty of a misdemeanor.

(2) In addition to the misdemeanor penalty of subsect.ion
(1), a successful candidate who is adjudicated guilty of
viol-atinq this section may be removed from office as
provided in 13-35-106 and 13-35-107.

The evidence must be reviewed to determine whether candidate

Kroll misrepresented Rep. Molnar's voting record or position on

nrrbl'i r-: issrres. HB 482 and HB 61-4 were two bills clearlrz a'i mecl afvrvq! r1 qrrrruv qe

strengthening the laws regarding col-l-ection of child support

nar.rmenf s The Horrse -iorrrr^r ^ ^-F^1-''r ': -h f haf Ren lvlol_nar votedyqytllEIILD. f lru rrvup9 Jvu!rI4rD cDL4U!f Dlr urrqu r\gl/.

rnr.i naF 1-,^F1. hi I I s es renresented bv candidate Krol-] . The f lierdyaIIIDL UULII f,*rrrrD I ap !9y!EDErruEs vy uq

inaccurately represents that Rep. Molnar voted against HB 6L4 on

third reading on February 22, 1993. Rep. Mofnar actually voted

against the bill on second reading, and then after its defeat voted
rrnorr on a motion to reconsider. Rep.Molnar does not complain of

this inaccuracy, and it does not appear to be either a significant

or an intentiona] subst.antive misreoresentation.

HB 19 created a legislative oversight committee which reviews

and mon'i f ors nrocrrams thaf orovide services to children. Candidat.e

Kroll's description of t.he committee as one "to ensure responsible

servicesrr to children is not a clear mischaracteri-zation of the

function of the committee. The House journals show that Rep.

Molnar voted against the biII, as represented by candidate KrolI.

HB 18 created the MonLana Family Policy Act, which seLs forth

^ ^^-^.:^^ ^E ^hier-tirresrtinJ.cndcri l-n crrrid^ FL^ ^r^ts^f^ effOfts tOd 5cI-LEb (JI Uvtsvurvsa rrrL-EttuE\l LU VuruE LltE DLaLE i

provide services to children and families". Candidate Kroll's
description of the act as one "to guide legislators in creating



IaWS fhaf Sttnn1.1rf |-he femi'lrrtt m-r' lr=rza err6na6rrclrz o+.=t-azl fl-raDuyyv! u uIlE !atltIJy ttLqy IIaVL e!!vrruvqprJ DLCTLe:(l LIIE:

intent of t.he bill, since it does not appear to be aimed at actions

of the Legislature. As candidate Kroll represented in the flier,

Rep.Molnar voted against the bill on third reading on March 5,

l-9931, after its return from the Senate with amendments. Rep.

Molnar contends t.hat he voted against the amendments, and not

against the bill. His vote, however, could fairly be represented

as a vote aqainst the bill in its amended form.

The representations that Rep. Molnar votes rranti-child",

"anti-child supportrt, "anti-chil-d services", and "anli-child
protection" are supported by candidate Krol-l- with the citations t.o

t.he bills and the dates of Rep.Molnar's votes on the bills. These

renresenf af ions musL obvioirslw be consf raued as candidate Kroll'sI *"

internretafion of Ren Molnar'S votes on the various issues.

-"-

Mont. Code Ann. S 13-35-234 is a criminal statute. A

violation can be established only if the evidence supports a

€'i -r"i -^ Fr^^F a mi srenrcsenl--6ilion or f al-se statement is made "wj-th!rrIurIIy LIIqL q rrrro!s}/!9DgrrL

knowledge of it.s falsity or with a reckless disregard as to whether

it is true or not ". Mont. Code Ann. S 13-35-101 states that the

"penalty provisions of the election laws of t.his state are intended

to supplement and not to supersede the provisions of the Montana

Criminal Code." Mont. Code Ann. S 45-2-101(33) defines "knowingly"

as fol-lows:

'The flier l-ists the date
than L993, when the vote was
2n a)\rarc'i rrh{- :nd 'in anrr a\ranr

this inaccuracy.

of the vote as March 5, L994, rather
actually taken. This was apparent.ly
. Ren. Mol nar does nof r-omnl.ain aboUt

6



. iAl person acts knowingly with respect to conduct
or to a circumsLance described by a statule defining an
offense when the person is aware of the person, s own
conduct or that the circumstance exists. A person acts
knowingly with respect. to the result. of conduct described
by a statute defining an offense when the person is aware
that it is highly probable that the result will be caused
by the person's conduct. When knowledge of the existence
of a particular fact is an element of an offense,'Lnnr.rl arlna iS eSt.abl_iSho.f .i f : nara lf iS awaf e Of e h..i crhvp uqvrrDarEu !! q yg! Dvtr !D qwq! g v! q IIIYII

probability of j-ts existence. Equivalent. terms, such as
rr1.nnr.r'i narr Of t'With knOwl erlcren harre r-1.^-rlIIUwIlIg (JI WI LII J{,IIO,, / rrq v e Lrte Sd.tile tilec{nl_ng.

Tn determining whether the representations that are at issue in

this case were made with the requisite mental state, it would be

necessary to prove that candidate Kroll- was rraware of a high

nrohahiIifvtt fh:f fhe rFnresentations were fal-se.

A violation of the statute can also be proved if there is

evidence that a person acted with "reckfess disresardrl A IIE

Compiler's Comments to Mont. Code Ann S 13 -35-234 note that the

source of the'tstandardttin subsection (1) of t.he statute is
ItArrnArenf I rr drawn f rom New York Times v. Sullivan. 376 U.S. 254

(1-964)' . That case involved a civil libel action f iled bv a publ-ic

official against a newspaper. The Supreme Court held that recovery

worrld onlrr 'l-rc allOwed if the nirhl ir- of f ir-'i ,al r-r-rrr'ld nrove that thev!!!vrq! vvurv y!\

alleged Iibelous statement was made wit.h "actual malice"; that. is,

with "knowledqe that it was false or with reckless disrecxard of

whether it was f alse or not. tl SuIIivan, 3J6 U.S. at 219-280

In a l-ater case,

Qrrnrama Carrrl- n'i l- i nauuy! urrru vvu! u / vr urrrY

Herbert v. Lando, 441 U.S. 153 (L979), the

Sullivan, stated that "reckless disregard for

truthrr means that the defendant "in fact entertained serious doubts

as to the truth of his publications". The Court noted that such

trsrrhier-f ir.'e awAreness of nr:obabl-e falsitw'r marz he forrnd if 'Ithere



are obvious reasons to doubt the veracit.v of the informant or the

accuracy of his reports.'t Herbert, 441 U.S. at L56-57.

Ot.her cases have held t.hat "reckless disreqard" is rrmore than

mere negligencerr, Maior v. Drapeau, 507 A.2d 938, 94l- (R.I. f 985);

and that "a failure to investiqate is not sufficient. in itself to

establish reckless disregard", Bartimo v. Horsemen's Benevol-ent and

Protective Association, 771 F.2d 894, 898 (5th Cir. 1985). In

Green v. Northern Publ-ishinq Co., Inc., 555 P.2d '736, 742 (al-aska

1-982) , the Court observed:

Reckfess disregard, for these purposes, means conduct
that is heedless and shows a wanton indifference to
consequences; it is conduct which is far more than
negligent. [Citation omitted] There must be sufficient
evidence to permit the inference that the defendant musL
have, in fact, subjectiveTy entertained serious doubts as
to the truth of his statement. [ILalics in oriqinal].

Applying t.hese principles to the facts in this case, the

evi-dence does not support a f inding that candidate Krol-l acted with

the requisite knowledge or reckless disregard in making the

representations regarding Rep. Molnar's voting record and position

on issues. Candidate Kroll relied on information he obtained from

MontCEL. He believed the information accurately reflected Rep.

Molnar's voting record, and he continues to believe t.hat the

representations in the flier are accurate. A review of Rep.

Molnar's voLing record on the bills reveafs t.hat for the mosl part

the representations are accuraLe, although obviously some may

question the characterization of those votes by carrdidate Krol-1.

There is no evidence that candidate Kroll was "aware of a hiqh

nrobel-'ri I i trzrr f haf f he renresentations contained in the f Iier were



fal-se, oY that he "subjectively entertained serious d.oubts" as to

the truth of the representations. Candidate Kroll-'s flier

vi-gorously criticizes the record of his opponent in the electj-on,

based on Rep. Molnar's voting record on sel-ected bill-s. The "anti-
child" representations obviously const.it.ute candidate Krol-1' s

srrl'ricr.1-irrc inl-ernrefe1-ion nf hiq nrrrrrrnanl- ta rrnfinc ranarA anrl arnv! rr!D vl/I/vrrsrru D vvLrrry !g9v!u/ qrrg 9qlt

therefore not be labeled as either true or false statements. There

is insufficient evidence to establish a vlolation of Mont. Code

Ann. S 1-3-35-234.

T'l=+- aA th'i o ) {a)/-a^r, ^+ E-al.rrrrarrz t qqtruq.L-u LIIfD _a_J__!f vdv (J! rcr/!uq! v , LJJJ.

ri ahl! rYrru /
Commissioner of Pol-itical Practices


